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smer ORDER
PER S.S.Godara, Judicial Member:-

This Revenue’s appeal for assessment year 2012-13 arises against the
Commissioner of Income Tax (Appeals)-4, Kolkata's order dated 08.07.2016,
passed in case No0.376/CIT(A)-4/Cir.10(2)/Kol/15-16, in proceedings u/s.
143(3) of the Income Tax Act, 1961, in short ‘the Act'.

Heard both the sides. Case file perused.

2. The Revenue’s sole substantive ground challenges correctness of the
CIT(A)’'s findings reversing Assessing Officer’'s action treating the taxpayer’'s
share application / premium amount of ¥140,00,000/- vide following detailed

discussion:-

“5. | have considered the issue in the assessment order framed by the AO in
light of the arguments made by the appellant. The short issue for my
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consideration is that whether the share application monies along with
premium in the aggregate of 71.40.00,0001- disclosed by the appellant invites
the mischief of the provisions of s 68 of the Act or not. The provisions of s. 68
of the Act deal with cash credit which reads as under:
"68. Where any sum is found credited in the books of an assessee
maintained for any previous year. and the assessee offers no
explanation about the nature and source thereof or the explanation
offered by him is not, in the opinion of the Assessing Officer,
satisfactory, the sum so credited may be charged to income-tax as the
income of the assessee of that previous year"

According to this section, if identity. creditworthiness of the creditor and
genuineness of the transaction are not proved and the explanation offered by
the assessee is not in the opinion of the Assessing Officer, satisfactory. the
sum so credited may be charged to income-tax as income of the assessee of
that previous year. In other words, providing of an opportunity is inherently
embedded within the second limb of such provisions. Thus, it is a mandatory
duty to call for an explanation in this respect. Admittedly the AO has never
given any opportunity to the appellant to submit an explanation in terms of s
68 of the Act. The power of the Assessing Officer under section 68 not an
absolute one. It is subject to his satisfaction where explanation is offered. The
satisfaction with regard to explanation is in effect an in-built safeguard in
section 68 to protect the interest of the assessee. It provides for an
opportunity to the assessee to explain the nature and source of the funds. It
was pointed out by the A/R that no opportunity was provided to the appellant
to meet the assumption conceived in this respect. Admittedly, in the instant
case. no opportunity was allowed to the appellant as per the second limb of
the provisions of s 68 of the Act. In the case of Colonizers vs. ACIT (1992) 41
ITD 57 (Hyd) (SB). the issue before the Hon'ble Special Bench was whether
the additions made by the Assessing Officer in violation the principles of
natural justice should be set aside as void ab initio and thus deleted or should
the case be restored to the ITO with directions for redoing? In this respect it
was held as under:
'in regard to the second point of difference two segments of it existed.
The first segment was as to whether the additions made in violation of
the principles of natural justice should be set aside as void ab initio.
The second segment was as to whether the addition should be deleted
or should the case be restored to the ITO with a direction for re-doing.
The rules of natural justice operate as implied mandatory requirement,
non-observance of which amounts to arbitrariness and discrimination.
The principles of natural justice have been elevated to the status of
fundamental rights guaranteed in the Constitution as is evident from
the decision of the Full Bench of the Supreme Court in the case of
Union of India v. Tulsiram Patel AIR 1985 SC 1416 at p. 1460 holding
that the principles of natural justice have thus come to be recognised
as being a part of the guarantee contained in article 14 of the
Constitution because of the new and dynamic interpretation given by
the Supreme Court to the concept of equality which is the subject-
matter of that article and that violation of principles of natural justice by
a State action is a violation of article 14.
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In fact, the principles of natural justice. in the realm of life and liberty. would
ipso facto even be read into article 21 because any procedure which affected
life or liberty had to be a just. fair and reasonable procedure which necessarily
meant the observance of the principles of natural justice. That is why these
principles have been called as part of the universal law. as part of the rule of
law and have also been termed as fair play in action.

Audi alterarm partem is one of the fundamental principles of natural justice. A
guasi-judicial or administrative decision rendered or an order made in violation
of the rule of audi alteram partem is null and void and the order made in such
a case can be struck down as Invalid on that score alone - Maneka Gandhi v.
Union of India AIR 1978 SC 597. Gangadharan Pillai v. ACED [1980] 126 ITR
356 at pp. 365 to 367 (Ker.). In other words, the order which infringes the
fundamental principle. passed in violation of audi alteram partem rule is a
nullity. When a competent Court of authority holds such an order as invalid or
sets It aside. the impugned order becomes null and void - Nawabkhan
Abbaskhan v State of Gujarat AIR 1971 SC 1471 at p 1479 In the light of
these decisions, the additions made by the Assessing Officer in violation of
the principle» of natural justice had to be set aside as void only insofar as the
additions by way of cash credits alone were concerned, which were separable
from the other additions in the order that were not challenged. “

In view of such authoritative legal position. | am of the considered view that
the well- settled principles of natural justice have not been followed by the AO
The appellant was never given any opportunity to explain the nature and
source of the share application monies received by it. In fact such affording of
opportunity to tender an explanation is embraced within the second limb of the
provision of s. 68 of the Act which the AO ought to have provided. Most
respectfully, following the ratio laid down iii the case of Colonizers vs. ACIT
[supra] as discussed above, the conclusion reached by the AO without
adhering to the rule of audi alteram partem is ex-facie null arid ab initio void
and the same is hereby struck down on this score alone.

5.1. Be that as it may. on merits also it is observed that the addition was made
with the predetermined mindset that share application monies received by the
appellant is not genuine as identity and creditworthiness of the shareholders
were bogus in nature as if they did not exist and the transactions were an
eyewash only for converting its black money into white without paying any tax
to the revenue. In the instant case, the appellant had raised share capital in
the aggregate sum of <1. 40,00,000/- by issuing 70,000 equity shares of the
face value of ¥10 each at a premium of ¥190 per share. It is observed that the
impugned addition was made with the predetermined mindset that share
application monies received by the appellant is not genuine as identity and
creditworthiness of the shareholders were bogus in nature as they did not
exist and the transactions were an eyewash only for bringing its black money
into circulation without paying any tax to the revenue. It is found that all the six
share applicants are body corporates who had subscribed to the aforesaid
share capital raised by the appellant and all the payments were made by each
of them through a/c payee cheques drawn on their respective bankers. Each
of the six share subscribers are regularly assessed to income tax and most
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importantly, except M/s Mangalraj Merchants P. Ltd., all the five share
applicants .are Non Banking Financial Companies registered with the Reserve
Bank of India: and the investments made by each of them are duly and fully
reflected In their audited books of accounts as well as their income tax return.
The appellant had duly filed its return of total income u/s 139(1) of the Act in
respect of the assessment year 2012-13. In the course of the assessment
proceedings, the appellant in response to the requisitions made by the AO,
from time to time, produced its audited books of accounts, filed copies of its
audited annual accounts including various details and other documents as
desired by the AO The details and documents so produced and filed with the
AO included inter alia, full details of each of the six share applicants, who had
subscribed to the aggregate share capital as well as share premium money
raised by the appellant during the assessment year under appeal. The AO, on
receipt of the aforesaid details from the appellant did not pursue the matter
further. He solely doubted the genuineness of the said share capital and the
creditworthiness of the share applicants in the teeth of the cast iron evidence
to the contrary on mere presumption and added the sum of ¥1.40,00,000/- in
respect of the share capital to the total income of the appellant in respect of
the assessment year under appeal.

5.2 It is observed that the corporate share applicants are registered under the
Companies Act. 1956 and are on the records of Registrar of Companies
functioning under Ministry of Corporate Affairs, Government of India and are
having independent Permanent Account Numbers. The appellant had
provided the copies of the Permanent Account Numbers of the share
subscribers along with the acknowledgment of submission of their return of
income and audit report and financial statements which in my humble opinion
proves their identities to the hilt. It is also observed that each of the share
applicants maintained bank accounts; and copies of their respective back
accounts from which they made payments to the appellant for subscribing to
the shares issued to them, was filed by each of them before the AO. Further,
from the balance sheet of the share applicants it is seen that they had
subscribed to the shares issued by the appellant; and such transactions were
duly reflected therein. It is axiomatic that the criteria mandatorily required to
be satisfied by the appellant were categorically fulfilled. These facts, in my
opinion, clearly prove the genuineness of the transactions. Thus, the evidence
adduced on record by the appellant in respect of the share applicants, in my
humble opinion, clearly prove their source of funds, and their capacity for
making such payments and accordingly, the criteria of their creditworthiness
is proved. The AO has not found any defect and/or deficiency in the evidence
adduced on record by the appellant.

5.3 It is also observed that the appellant had provided the copies of the
acknowledgments evidencing filing of income tax returns by each of them,
copies of their audited accounts including Balance Sheet wherein such
investments made by each of them in the subscription of shares issued by the
appellant are duly reflected as also copies of their bank statements for the
relevant period from which such subscription monies were paid by them
respectively and copies of the allotment advise received by them from the
appellant in respect of shares allotted to them in respect of every share
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applicant. The annual return for the assessment year 2012-13 incorporating
the allotments was filed by the appellant with the Registrar of Companies,
Ministry of Corporate Affairs, which categorically proves the fact of allotment
of shares to the share applicant. It is further observed that the net worth of
each of the share applicant, as disclosed in their Balance Sheets, far exceed
the amount of investments made by them in the shares of the appellant. It is
found that the funds held by the shareholders were disclosed in the balance
sheets of the share applicants viz. Sonali Suppliers Pvt. Ltd. is in a sum of
343,58,07,751/- as on 31.03.2012 and a sum ¥25,00,000/- was invested as
share application money with the appellant. Nihon Impex Pvt. Ltd. is in a sum
of ¥51,89,32,502/- as on 31.03.2012 and a sum of ¥25,00,000/- was invested
as share application money with the appellant, Sivarpan Vanijya Pvt Ltd. is in
a sum of ¥45,80,51,770/- as on 31.03.2012 and a sum of ¥25,00,000/- was
invested as share application money with the appellant, Saurabh
Management Pvt. Ltd. is in a sum of 35,79,75,856/- as on 31.03.2012 and a
sum of ¥25,00,000/- was invested as share application money with the
appellant, Jagajyoti Commaodities Pvt. Ltd. is in a sum of ¥48,94,28,558/- as
on 31.03.2012 and a sum of ¥25,00,000/- was invested as share application
money with the appellant and Mangalraj Merchants Pvt. Ltd. is in a sum of
32,08,73,729/- as on 31 03.2012 and a sum of ¥15,00,000/- was invested as
share application money with tile appellant. It is accordingly observed that
these facts adequately prove the creditworthiness of the share applicants to
make investment in the share capital of tile appellant. The aforesaid facts
underlined by evidence clearly prove the identity of the share applicants, their
capacity and source of funds, as well as the genuineness of the transactions
in relation to the share capital issued by the appellant, which was subscribed
to by each of them. Thus, it is proved beyond any doubt or dispute that the
share applicants are actually found to have subscribed to the share capital
issued by the appellant, in the impugned previous year relevant to the
assessment year under appeal. as clearly evident from their respective
balance sheet adduced on record by the appellant which were filed with the
income tax authorities in relation to their own income tax assessments and as
such, the genuinity of the sources of such funds are beyond reproach.

5.4. The AO had before him a plethora of evidence adduced on record by the
appellant and it is well recognized that if he wished to act in a manner
contrary to such proof, he had to disprove them first. At the same time, it is
also a well established principle of law that in any matter, the burden is not a
static one. The initial burden upon the appellant was duly discharged by it by
providing the identity of share applicants by furnishing the copies of their
returns along with audited report and financial statements, copies of bank
accounts and proving the genuineness of the transactions by showing that
money in the banks was debited by account payee cheques, and thereafter,
the onus to disprove them shifted to the AO who grievously failed to discharge
the same. It is observed that the AO had not issued summons u/s 131 of the
Act or notices u/s 133(6) of the Act or made enquiries through Inspectors. It
was the bounden duty of the AO to make enquiry about a particular receipt
before drawing adverse conclusions to castigate the appellant. However. in
the instant case, on receipt of such evidence, the AO did not pursue the issue
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further. In the case of CIT vs. Orissa Corporation Ltd. (1986) 159 ITR 78 (SC)

it was held as under:
“in this case the assessee had given the names and addresses of the
alleged creditors It was in the knowledge of the revenue that the said
creditors were the income-tax assessees. Their index number was in
the file of the revenue The revenue, apart from issuing notices under
section 131 at the instance of the assessee, did not pursue the matter
further. The revenue did not examine the source of income of the said
alleged creditors to find out whether they were credit-worthy or were
such who could advance the alleged loans. There was no effort made
to pursue the so-called alleged creditors. In those circumstances, the
assessee could not do any further. In the premises, if the Tribunal
came to the conclusion that the assessee had discharged the burden
that lay on him, then it could not be said that such a conclusion was
unreasonable or perverse or based on no evidence. If the conclusion
was based on some evidence on which a conclusion could- be arrived
at, no question of law as such could arise."

The ratio laid down in the aforesaid case is squarely applicable to the case at
hand. In the instant case, thus, the AO had not controverted these
indisputable evidences adduced on record but acted on his whims and fancies
in disregarding them. It is observed that the burden which lay on the appellant
in relation to s. 68 of the Act has been duly discharged by it and nothing
further remains to be proved by it on the issue. Since the conditions precedent
for discharging of burden under the provisions of s. 68 of the Act are met with
adequate evidence, the addition made under such pretext deserves to be
deleted.

6 In this respect it is relevant to refer to the decision of the jurisdictional High

Court in the case of CIT vs. Sagun Commercial P. Ltd. [ITA No, 54 of 2001

dated 17.02.2011] wherein it was held as under:
"After hearing the learned advocate for the appellant and after going
through the materials on record, we are at one with the Tribunal below
as well as the Commissioner of Income-tax (Appeals) that the
approach of the Assessing Officer cannot be supported. Merely
because those applicants were not placed before the Assessing
Officer, such fact could not justify disbelief of the explanation offered by
the assessee when details of Permanent Account Nos. payment details
of shareholding and other bank transactions relating to those payments
were placed before the Assessing Officer. It appears that the Tribunal
below has recorded specifically that the Assessing Officer totally failed
to consider those documentary evidence produced by the assessee in
arriving at such conclusion.

We, therefore, find no reason to interfere with the decision passed by
the Commissioner of Income-tax (Appeals) and the Tribunal below and
answer the questions formulated by the Division Bench in the
affirmative and against the Revenue The appeal is, thus, dismissed,”



ITA No.1770/Kol/2016 AY. 2arRp
ACIT, Cir.10(2), Kol. Vs. M/s AditdyaliPgack Pvt Ltd. Page 7

6.1 Further. the Hon'ble jurisdictional High Court in the case of CIT vs,
Gayatr. Portfolio Fund (P) Ltd [ITA No, 664 of 2004 dated 26,08,2014], it was
observed as

"We find that the learned Tribunal has confirmed the order passed by

the CIT who had overturned the order of the Assessing Officer by

making the following observation:
‘We find that the identity of the 5 parties investing in the share
capital is not in doubt. They are body corporates and their
complete addressees are or record This is the very first
assessment in the life of the assessee company, The amounts
were deposited by these 5 corporates per account payee
cheques, These parties were not shareholders of the assessee
company at the time when the case was reopened under section
147 or when the summons were issued to them. We find that the
assessee has filed before the AO, copies of share application
forms duly signed along with the complete addresses of the
investors along with their I.T file numbers, account payee
cheque numbers and the assessee's bank statements disclosing
the deposits of these amounts In these facts we find that the
assessee has discharged its initial onus to prove the ldentity of
the Investors as well as their creditworthiness, It is not the case
of the Revenue that the investor parties did not exist or that the
money was not invested by them through banking channels, "

Having found such, the Tribunal had relied on the judgement in
Hindusthan Tea Trading Co. Lid. v. CIT (Cal): 263 ITR 289 (Cal) to
uphold the order of the CIT. in view of the findings above noted, no
substantial question of law arises and therefore, the appeal and the
application are dismissed"

6.2 Again, the Hon'ble Jurisdictional High Court in the case of CIT vs,

Sanchati Projects (P.) Ltd. [ITAT 140 of 2011 dated 08.06.2011] it was

observed as under:
"It appears from record that the assessee company during the relevant
assessment year under appeal raised its share capital by way of
receiving share application money against 1,64.000 equity shares
aggregating to Rs. 82, 00,0001- from 8 different parties The Assessing
Officer however, treated the share application money of Rs, 45, 00,
0001- received from five different persons as unexplained cash credit
in the hands of the assessee

According to the Assessing Officer, those parties had the same
addresses as that of the assessee and they had no fixed assets and
utilised their capitals in share application of the assessee company.
The Assessing Officer, therefore, was of the view that the money
ultimately went to the beneficiary through these companies and there
was no advertisement even published by the assessee company
inviting share application and no Registrar was engaged for such
raising of share capital.
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Being dissatisfied the assessee preferred an appeal before the
Commissioner of Income-tax (Appeals). The Commissioner of Income-
tax (Appeals), however, set aside the said order of assessment and
came to the conclusion that all the share applicant/companies were
assessed to the tax and their PAN and acknowledgement of IL.T.
returns along with their audited balance sheets, bank statements
showing transactions etc. were made available to the Assessing
Officer. It was pointed out that there was no legal bar of more than one
company being registered at the same address and thus according to
the Commissioner of Income-tax (Appeals), the doubt raised by the
Assessing Officer about all those companies at the same address did
not hold good.

Being dissatisfied, the Revenue preferred an appeal before the
Tribunal below and by the order impugned herein, the said Tribunal
has affirmed the order passed by the Commissioner of Income-tax
(Appeals).

After hearing Mr. Nizamuddin, learned advocate appearing on behalf of
the appellant and after going through the aforesaid materials, we agree
with the Tribunal below that the Assessing Officer failed to establish
that the share "applicants did not have the means to make investment
and that such investment actually emanated from the coffers of the
assessee company. The receipt of share capital money had been duly
recorded in the books of the assessee company and the payment of
share application money was also duly recorded in the audited account
of each of the share applicants.

We, thus, find that both the authorities below on the basis of the
aforesaid materials on record were quite justified in deleting the
aforesaid addition of Rs. 45, 00, 000/- done by the Assessing Officer.
We are of the view that the order Impugned does not suffer from any
defect whatsoever and no question of substantial error of law arises
justifying our interference.

The appeal is. thus. summarily dismissed. "

There is no evidence adduced on record to show that the identities of the
share applicants are not proved and/or that the subscription made by them to
the share capital of the appellant was not genuine and/or the source of
investment was not fully explained to the satisfaction of the AO. Further, the
Hon'ble Jurisdictional High Court in the case of CIT vs. Dataware Private Ltd.
[ITAT No. 263 of 2011 dated 21.09.2011] wherein while examining the issue
of addition of share application money received by the assessee therein u/s.
68 of the Act. the Hon'ble Jurisdictional High Court held that after getting the
PAN number and getting the information that the creditor is assessed under
the Act, the Assessing Officer should enquire from the Assessing Officer of
the creditor as to the genuineness of the transaction and whether such
transaction has been accepted by the assessing officer of the creditor cur
instead of adopting such course, the Assessing Officer himself could not enter
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into the return of the creditor and brand- the same as unworthy of credence.
The Hon'ble High Court further held that so long as it is not established that
the return submitted by the creditor (subscriber shareholder) has been
rejected by its Assessing Officer, the Assessing Officer of the assessee is
bound to accept the same as genuine when the identity of the creditor and the
genuineness of transaction through account payee cheque has been
established. In the present case also, no evidence was adduced on record
that the investments made with the appellant in the shape of share application
monies disclosed in the returns of the share applicants were rejected by their
respective Assessing Authorities and accordingly, the issue is set at rest by
the decision of the jurisdictional High Court on the issue which is applicable in
the present context.

7. In this respect, the AIR relied on the decision of CIT vs. Divine Leasing &
Finance Ltd. (2008) 299 ITR 268 (Del) wherein it was held as under:

"A distillation of the precedents yields the following propositions of law
in the context of section 68. The assessee has to prima facie prove (1)
the identity of the creditor/subscriber; (2) the genuineness of the
transaction, namely, whether it has been transmitted through banking
or other indisputable channels; (3) the creditworthiness or financial
strength of the creditor/subscriber; (4) if relevant details of the address
or PAN Identity of the creditor/subscriber are furnished to the
department along with copies of the shareholders register, share
application forms, share transfer register, etc.. it would constitute
acceptable proof or acceptable explanation by the assessee. Further,
(1) the department would not be justified in drawing an adverse
inference only because the creditor/subscriber: fails or neglects to
respond to its notices; (2) the onus would not stand discharged if the
creditor/subscriber denies or repudiates the transaction set up by the
assessee nor should the Assessing Officer take such repudiation at
face value and construe it, without more evidence against the
assessee; (3) the Assessing Officer is duty-bound to investigate the
creditworthiness of the creditor/subscriber, the genuineness of the
transaction and the veracity of the repudiation. "

7.1 Further this decision of the hon'ble Delhi High Court was approved by the

Hon'ble Supreme Court in CIT vs. Lovely Exports Ltd (2008) 216 CTR 195

(SC) wherein it was held as under
"2. Can the amount of share money be regarded as undisclosed
income under section 68 of IT Act, 1961? We find no merit in this
Special Leave Petition for the simple reason that if the share
application money is received by the assessee company from alleged
bogus shareholders, whose names are given to the AO, then the
Department is free to proceed to reopen their individual assessments in
accordance with law. "

In other words, it is observed that if share application money is received by an
assessee from subscribers, whose names are given to the AO. are allegedly
bogus, then the Revenue is free to proceed to reopen their individual
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assessments in accordance with law. The facts of the present are on a better
footing to the one as decided above. In the instant case, the appellant had
provided evidences in relation b) all the share applicants before the AO which
were not disputed by him and as such. there was no basis for the AO to come
to any adverse conclusion and accordingly, the entire amount received by the
appellant on account of share application as well as share premium monies
cannot be regarded as undisclosed income u/s. 68 of Act. Further the Hon'ble
Delhi High Court in the case CIT vs. Kamdhenu Steel and Alloys Ltd. (2014)
361 ITR 220 (Del) held as under:
"The important question which arises at this stage is as to whether on
the basis of these facts, could it be said that it IS the assessee which
has not been able to explain the source and receipt of money
According to the assessee, he had given the required information to
explain the source and was not obligated to prove source of the
money. It is the submission of the assessee that even in case there is
some doubt about the source of money in giving into coffers of the
share applicants which they invested with the assessee, it would not
automatically follow that the said money belongs to the assessee and
becomes unaccounted money. The assessee appears to be correct on
this aspect. Something more which was necessary and required to be
done by the Assessing Officer was not done. The Assessing Officer
failed to carry his suspicion to logical conclusion by further
investigation. After the registered letters sent to the investing
companies had been received back undelivered, the Assessing Officer
presumed that these companies did not exist at the given address. No
doubt. if the companies are not existing, i. e. they have only paper
existence, one can draw the conclusion that the assessee had not
been able to disclose the source of amount received and presumption
under section 68 for the purpose of addition of amount at the hands of
the assessee. But, it has to be conclusively established that the
company is non-existence."

7.2. Further, in the case of CIT vs. Oasis Hospitalities P. Ltd. (2011) 333 ITR

119 (Del), the facts of which are identical to the one under consideration, it

was held as under:
"In case the investor/shareholder is an individual, some documents will
have to be filed or the said shareholder will have to be produced before
the Assessing Officer to prove his identity. If the creditor/subscriber is a
company, then the details in the form of its registered address or PAN
identity, etc. can be furnished. [Para 12] Genuineness of the
transaction is to be demonstrated by showing that the assessee had, in
fact, received money from the said shareholder and it had come from
the coffers of that very shareholder. When the money is received by
cheque and is transmitted through banking or other indisputable
channels. genuineness of the transaction would be proved. Other
documents showing the genuineness of the transaction can be the
copies of the shareholders' register, share application forms. share
transfer register, etc. [Para 13]



ITA No.1770/Kol/2016 AY. 2arRp
ACIT, Cir.10(2), Kol. Vs. M/s AditdyaliPgack Pvt Ltd. Pagke 1

As far as the creditworthiness or financial strength of the
creditor/subscriber is concerned, that can be proved by producing the
bank statement of the creditors/subscribers showing that it had
sufficient balance in its accounts to enable it to subscribe to the share
capital. Once these documents are produced. the assessee would
have satisfactorily discharged the onus cast upon him. Thereafter. it is
for the Assessing Officer to scrutinize the same and in case he
nurtures any doubt about the veracity of these documents, to probe the
matter further. However. to discredit the documents produced by the
assessee on the aforesaid aspects, there has to be some cogent
reasons and materials for the Assessing Officer and he cannot go into
the realm of suspicion. [Para 14]"

7.3. In identical circumstances the Hon'ble Madhya Pradesh High Court in the

case of CIT vs. STL Extrusion P. Ltd. (2011) 333 ITR 269 (MP) has held as

under:
"The assessee having duly furnished the names, age, address, date of
filing the application of share, number of shares of each subscriber
there was no justification for the Assessing Officer for making the
impugned addition because once the existence of the investors/share
subscribers was proved, onus shift to the revenue to establish that
either the share applicants were bogus or the impugned money
belonged to the assessee itself"

7.4. The instant case is also supported by the decision of Hon'ble Bombay

High Court in the case of CIT vs. Creative World Telefilms P. Ltd. (2011) 333

ITR 100 (Born). wherein their Lordship have held as under:
"In the case in hand, it was not disputed that the assessee had given
the details of name and address of the shareholder, their PAN/GIR
number and had also given the cheque number. name of the bank. It
was expected on the part of the Assessing Officer to make proper
investigation and reach the shareholders. The Assessing Officer did
nothing except issuing summons which were ultimately returned back
with an endorsement "not traceable". The Assessing Officer ought to
have found out their details through PAN cards, bank account details or
from their bankers so as to reach the shareholders since all the
relevant material details and particulars were given by the assessee to
the Assessing Officer. In the above circumstances, the view taken by
the Tribunal could not be faulted. No substantial question of law was
involved in the appeal”

7.5 The instant case is supported by the decision of Hon'ble Madras High

Court in the case of CIT vs. Pranav Foundations Ltd. (2015) 229 Taxman 58

(Mad), wherein their Lordship has held as under:
"In view of the fact that all the four parties who are subscribers of the
shares, are limited companies and enquiries were made and received
from the four companies and all the companies accepted their
investment. Thus, the assessee has categorically established the
nature and source of the said sum and discharged the onus that lies on
it in terms of section 68. When the nature and source of the amount so
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invested is known, it cannot be said to undisclosed income. Therefore.
the addition of such subscriptions as unexplained credit under section
68 is unwarranted. "

7.6. The instant case is further supported by the decision. of Hon'ble

Allahabad High Court in the case of CIT vs. Vacmet Packaging (India) (P.) ~td

(2014) 367 ITR ?17 (All). wherein their Lordship has held as under:
"That apart, as regards genuineness of the transaction, the view which
has been taken by the Tribunal is at least a possible view to take on
the basis of the material on the record. The assessee undoubtedly had
to discharge the onus of establishing the identity and creditworthiness
of the applicant companies and of the genuineness of the transaction.
In this regard, both the Commissioner (Appeals) and the Tribunal had
noted that the assessee had established all the three aspects by
producing, during the course of the assessment, necessary
documentary material such as the share application forms, copies of
bank accounts, income tax returns and balance sheets The view which
was taken by the Commissioner (Appeals) and which was sustained by
the Tribunal would thus have to be regarded as being, at least, a
possible view to take in the circumstances of the case.

In the present case the assessee had discharged the onus of
establishing the identity, creditworthiness and genuineness of the
transactions which had formed the basis of the addition that was made
under section 68. Ultimately whether the documentary materials which
had been produced by the assessee were sufficient to displace the
onus is a matter to be decided upon the facts of each case. Both the
Commissioner (Appeals) and the Tribunal having held that the
assessee had duly discharged the onus, no substantial question of law
would arise.”

7.7 The instant case is further supported by the decision of Hon'ble Gujarat
High Court in the case of CIT vs. Namastey Chemicals (P.) Ltd. (2013) 217
Taxman 25 (Guj). wherein their Lordship has held as under:
“Where in respect of share application money received by assessee, it
was apparent from records that large number of subscribers had
responded to letters issued by Assessing Officer and submitted their
affidavits. Tribunal was justified in deleting impugned addition made in
respect of said amount. "

8. In the instant case, the doubts expressed in the reasoning of the AO in the
instant case is on the premise that the apparent is not real which is based on
the decisions of the Apex Court in the cases of CIT vs. Durga Prasad More 82
ITR 540 and Sumati Dayal vs. CIT 214 ITR 801 wherein it was expounded
that Revenue authorities are also supposed to consider the surrounding
circumstances and apply the test of human probability. In the case of Sumati
Dayal (Supra), the assessee has claimed to have won substantial amount in
horse races in two consecutive assessment years. When the matter reached
the Settlement Commission, it was held by the majority view that the appellant
did not really participate in any of the races, except purchasing the winning
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tickets after the evens. The Chairman of the Settlement Commission
expressed dissenting opinion and stated that the assessee has produced the
evidence in support of the credits in the form of certificates from Racing
Clubs. The Apex Court after considering the ratio of CIT vs. Durga Prasad
More (Supra) upheld the majority view of the Settlement Commission and
held at page 808 of the Report as under:
"The observation by the Chairman of the Settlement Commission that
"fraudulent sale of winning tickets is not an usual practice but is
very much of an unusual practice" ignores the prevalent malpractice
that was noticed by the Direct Taxes Enquiry Committee and the
recommendations made by the said Committee which led to the
amendment of the Act by the Finance Act of 1972, whereby the
exemption from tax that was available in respect of winnings from
lotteries. crossword puzzles. races. etc., was withdrawn. Similarly, the
observation by the Chairman that if it is alleged that these tickets were
obtained through fraudulent means, it is upon the alleger to prove that
it is so, ignores the reality, The transaction about purchase of winning
ticket takes place in secret and direct evidence about such purchase
would be rarely available. An inference about such a purchase has to
be drawn on the basis of the circumstances available on the record.
Having regard to the conduct of the appellant as disclosed in her sworn
statement as well as other material on the record an inference could
reasonably be drawn that the winning tickets were purchased by the
appellant after the event. We are, therefore, unable to agree with the
view of the Chairman in his dissenting opinion. In our opinion, the
majority opinion after considering the surrounding circumstances and
applying the test of human probabilities has rightly concluded that the
appellant's claim about the amount being her winnings from races is
not genuine. "

Thus, it is evident that the facts of the instant case are quite different from the
facts in the case of CIT vs. Sumati Dayal (supra). In that case, there were
claims for winning of substantial amounts in horse races in two consecutive
years and the Hon'ble Supreme Court rejected the assessee's claim about her
winnings from races as genuine and gave finding keeping in view the facts
relating to that issue only. While In the case of the appellant, it had received
share application monies and share premium monies from various corporates
who were duly assessed to tax and have disclosed the transactions in their
own records. Therefore, the ratio of decision r: the case of CIT vs. Sumati
Dayal (supra) is not applicable to the case of the appellant. In this respect, it is
observed that there was no ground to draw any adverse inference against the
appellant in relation to the provisions contained in s. 68 of the said Act since
the appellant had adduced all possible evidence in support of the share
capital raised by it and there was nothing more for the director of the appellant
to state in that respect. Thus, the justification sought to be construed by the
AO in support of his adverse action fails on merit. It is observed that the
nature and source of such money received from the share applicants were
duly explained by the appellant. Therefore, in my considered opinion, the
appellant has discharged its primary onus of proving the identity and
creditworthiness of the share applicants and genuineness of the transactions,
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3.

more so when the share applicants had sufficient funds in their possession
from which such investment in share subscriptions were made. Thus, the
requirements of the provisions of s. 68 of the Act are duly met by the appellant
and therefore, the AO was entirely in error in resorting to the impugned
addition thereunder misconceiving the sweep and scope of the case of CIT
vs. Sumati Dayal (supra)

8.1. Therefore, considering the totality of the facts and circumstances of the
case, | find substance in the argument of the AIR that the appellant has
proved its case that the Identity of the share applicants are established
beyond doubt and there is no adverse finding reached by the AO on this
aspect Admittedly, all the share applicants are existing assessees under the
Act and that some of them were subject to scrutiny assessment during the
same period establish the identity and authenticity of the share applicants.
About the genuineness of the transactions there is neither any adverse finding
in the assessment order nor one which is contrary to the facts brought on
record by the appellant during the course of assessment proceeding. The
creditworthiness of the share applicants as regards their subscription to the
share capital is proved by the source as apparent from their audited balance
sheet return and bank statement. The net worth of such subscribers are in
excess of the amounts invested by each of them with the appellant. The
addition made by AO is based on extraneous parameters not germane for
deciding the issue, The AO had not dealt with the issue judiciously and
rejected the evidence adduced during the course of the assessment
proceedings by the appellant out of hand, Thus, it is held that the investment
by the share applicants in the share capital of the appellant do not warrant the
inference that such share application monies received is unaccounted cash
credit. There is no material brought on record to that effect and wild
speculation of this genre cannot be passed off as gospel truth. Hence, | am
inclined to accept the submissions made by the AR of the appellant in this
respect. In view of the above, | have no hesitation to hold that the impugned
addition made by invoking the provisions of s. 68 by the AO is not justified in
the circumstances and accordingly, direct him to delete such addition of
<1,40,00,000/- made on this count. Thus, Ground Nos. 1 to 4 of the appeal is
allowed.”

Learned Departmental Representative vehemently contends during the

course of hearing that the Assessing Officer had rightly invoked the impugned

addition in the nature of unexplained cash credits since the assessee had

failed to satisfy three folded parameters of identity, genuineness and

creditworthiness of the six investor parties having bare minimum assessed
income. Case law Sumati Dayal vs. CIT (1995) 214 ITR 801 (SC) and CIT vs.
Durga Prasad More (1971) 82 ITR 540 (SC) is quoted in Assessing Officer’'s

support that all these investors are in fact sham entities having no actual
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business thereby ploughing taxpayer’'s own money back to the system through
a well as executed layering exercising. And that the assessee’s meagre
income does not at all justify its exorbitant premium of ¥190/- per share by
way of private placement. The Revenue accordingly prays for acceptance of
its instant appeal.

4. We have given our thoughtful consideration to rival contentions against
and in support of the CIT(A)’'s findings reversing Assessing Officer’'s action
making the impugned sec. 68 addition. There is no dispute about the
assessee having claimed to have obtained share application / premium from
six parties namely, Sonali Suppliers Pvt. Ltd., M/s Nihon Impex Pvt. Ltd., M/s
Shivarapan Vanjiya Pvt. Ltd., M/s Saurabh Management Pvt. Ltd. M/s
Jagajyoty Commodities Pvt. Ltd., & M/s Mangalraj Merchants Pvt. Ltd.,
involving sums of %25 lac in case of former ¥5 and 15 lac regarding last
entity; respectively. We find that these former five investors are in fact Non-
Banking Finance Companies (NBFCs) as per their respective registration
certificates issued by the market regulator i.e. Reserve Bank of India under
Banking Regulation Act. Learned Departmental Representative fails to dispute
that registration of NBFC requires a long drawn process of compliance(s) and
approval(s). All this takes care of the Revenue’s argument terming these five
an NBFCs as mere sham companies. We make it clear that the Assessing
Officer nowhere issued sec. 131 or 133 process against all these investors.
Relevant paper book comprising of 106 pages makes it clear that assessee
had placed on record all share application / NBFC registrations certificates,
bank statements, income-tax returns and audited accounts pertaining to its
investors during the course of assessment. The Revenue’s stand that this
assessee was not carried out any business activity does have no substance in
view of relevant raw materials stock of ¥94,53,816.5 work-in-progress of
283,74,528/- followed by other details of finished goods wastage and stores
forming part of record before us. Its director’'s report at page 132 onwards
suggests operational profits as on 31.03.2012 vis-a-vis in preceding

assessment year. Its balance-sheet states sufficient current assets as on
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31.03.2012. The assessee’s revenue from operations as per its profit and loss
account is ¥41,94,84,590/- as against ¥26,86,14,612/- in earlier assessment
year.

5. Learned Departmental Representative at this stage submits that the
assessee’s sixth investor (supra) declared a meagre income of ¥1,200/- only.
We find that its free reserves and surplus of %¥2,08,73,729/- are much more
than investment in issue of 15 lac. We take into account all these facts and
circumstances to affirm the CIT(A)’s findings extracted in detail that assessee
has successfully proved all the three folded parameters of identity,
genuineness and creditworthiness of its six investor parties. That being the
case, we draw support from the tribunal’s co-ordinate bench decision in ITO
vs. M/s Splendour Villa Makers Pvt Ltd. in ITA No.1768/Kol/2016 decided on
05.09.2018 has declared Revenue’s arguments as follows:-

5. We have heard the rival submissions. It isinalispute that the assessee
had furnished all the details of the share subsayiltompanies that were
sought for by the Id AO. Out of totally 7 shatdscribing companies, notices
u/s 133(6) of the Act were issued to all the shalsdrs. Out of which, 6
shareholders responded to notice u/s 133(6) oAttalirectly by sending the
requisite details to the Id AO. The brief factsaiing of shares capital are as
under:-
The assessee had received share application fdr,8300,000/- during
the year under consideration. This capital wasedhlsy way of issue of
95,000 shares of Rs. 10/- each out of which 10gb@0es were issued at
a premium of Rs. 90% and balance 85,000 shares ssved at a
premium of Rs. 190/- per share. These shares vgsted to the
following shareholders:
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< Name Address AN ol
Flower 61, Kali Krishna |
1 | Distributors Pvt. | Tagore Street, 1st
| Ltd. Floor, Kolkata-700007 | AABCF6846M |  25,00,000 |
Forever Vintrade ‘ 61, Kali Krishna “
2 Pvt Ltd Tagore Street, 1st ‘
| T Floor, Kolkata-700007 | AABCF6844K 25,00,000
1 Capricom 27, Weston Street, 5th i
3 Floor, Kolkata - '
AbasanPul. Lid. | 2onne0 i ~ AADCC0536H 10,00,000 |
) 61, Kali Krishna
4 gs,:j yl_at dIVIarketmg Tagore Street, 1st
e Floor, Kolkata-700007 | AAECK2547D |  50,00,000
Mandira 61, Kali Krishna
5 | Suppliers Pvt. Tagore Street, 1st
Ltd. Floor, Kolkata-700007 | AAHCMO0355J 30,00,000 |
Maximum 61, Kali Krishna
6 | Commosale Pvt. | Tagore Street, 1st
Ltd. | Floor, Kolkata-700007 | AAGCM5432M | 20,00,000
| Subhankar | 13F, Ramtanu Bose |
7 | Mercantile Pvt. | Lane, 1st Floor, | '
Ltd. | Kolkata- 700005 | AAMCS0780N |  20,00,000
. TOTAL | 1380,00,000

We find that 6 out of 7 shareholders had duly coméid the transactions with
the assessee company. The evidences which wedebidfore the Id AO with
regard to this issue are as under:-

a) Income Tax Return of the shareholders

b) Certificate of incorporation of the shareholdempanies.

c) Audited financial statements of shareholder camngs.

d) Details of bank balances, loans and advances.

e) Share Allotment Letters

f) Copy of the bank account of the shareholders

g) Transactions with the assessee duly highligimelde bank statement.

h) Copies of assessment orders for the Asst Yeh2-23 of the shareholder
companies.

I) Evidences of source of source of the sharehslder

These evidences are enclosed in pages 57 to 2ké plper book filed before
us.
5.1. The assessee submitted the details of theatdons as under:-

a) Flower Distributors Pvt. Ltd.: This company isted a sum of Rs.
25,00,000/- in the appellant company. The shardicgiipn was made by
account payee cheque. This company was incorpooetéx8.03.2011 and was
having company identification number U52190WB201CR®0152. This
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company duly filed its return of income before IT®ard-1(2), Kolkata and

was having PAN AABCF 6846 M. This company was hgwanpaid up capital

with free reserves and surplus of Rs. 4,34,79,1@6/-on 31.03.2012 and
Rs.55,84,414/- as on 31/03/2011 respectively. Tdpy ©of the bank statement
of the Company is duly available in the paper ba®k. examination of the
bank statement it will be seen that there is nmdef cash. The copy of the
assessment order passed u/s 143(3) of the ActhBorAtY 2012-13 is also

available in the paper book. The details of sowtéunds from which this

company had made the share application are alstalbleain the paper book.
All the relevant documents for this company areilalsle on pages 57-80 of
the paper book.

(b) Forever Vintrade Private Limited: This Compamyested a sum of
Rs.25,00,000 in the appellant company. The shapécation was made by
account payee cheque. This company was incorpooat€x8/03/2011 and was
having company identification number U52190WB201CR®&0160. This

company duly filed its return of income before I'MZard 1 (2). Kolkata and

was having PAN AABCF6844K. This company was havngaid up capital

with free reserves and surplus of Rs.4,64,80,934/-on 31/03/2012 and
Rs.90,74,585/- as on 31103/2011 respectively. Dpy of the bank statement
of the Company is duly available in the paper ba®k. examination of the
bank statement it will be seen that there is nmde@f cash. The copy of the
assessment order passed u/s 143(3) of the ActhBorAtY 2012-13 is also

available in the paper book. The details of sowtéunds from which this

company had made the share application are alstalalain the paper book.
All the relevant documents for this company areilalsée on pages 81-105 of
the paper book.

(c) Capricorn Abasan Private Limited: This Companyested a sum of
Rs.10,00,000 in the appellant company. The shapéicafion was made by
account payee cheque. This company was incorpooatdd/01/2007 and was
having company identification number U45203WB200ZRT2505. This
company duly filed its return of income before I'M2ard 1 (1). Kolkata and
was having PAN AADCC0536H. This company was hawangaid up capital
with free reserves and surplus of Rs.2,24,71,19%&l-on 31/03/2012 and
Rs.2,24,23,903/- as on 31/03/2011 respectively. Tohpy of the bank
statement of the Company is duly available in tapgp book. On examination
of the bank statement it will be seen that themoisleposit of cash. The details
of source of funds from which this company had mih@eshare application are
also available in the paper book. All the relevdotuments for this company
are available on pages 106-122 of the paper book.

(d) Kavya Marketing Private Limited: This Compangvésted a sum of
Rs.50,00,000 in the appellant company. The shapéicafion was made by
account payee cheque. This company was incorpooat€x8/03/2011 and was
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having company identification number U521 00WB2(MRIC160161. This

company duly filed its return of income before I'MZard 1 (3), Kolkata and

was having PAN AAECK2547D. This company was havangaid up capital

with free reserves and surplus of Rs.4,50,79,092/-on 31/03/2012 and
Rs.90,74,585/- as on 31103/2011 respectively. Dpy of the bank statement
of the Company is duly available in the paper bo®k. examination of the
bank statement it will be seen that there is nmdief cash. The copy of the
assessment order passed u/s 143(3) of the ActhtorAty 2012-13 is also

available in the paper book. The details of sowtéunds from which this

company had made the share application are alstalbieain the paper book.
All the relevant documents for this company arelalsbe on pages 123-148 of
the paper book.

(e) Mandira Suppliers Private Limited: This Compaimyested a sum of
Rs.30,00,000 in the appellant company. The shapicaion was made by
account payee cheque. This company was incorpooaiéx3/03/2011 and was
having company identification number U52190WB201ICR60162. This

company duly filed its return of income before I'MZard 1 (2), Kolkata and

was having PAN AAHCMO0355J. This company was hawangaid up capital

with free reserves and surplus of Rs.4,93,81,084/-on 31/03/2012 and
Rs.55,84,484/- as on 31103/2011 respectively. Dpy of the bank statement
of the Company is duly available in the paper ba®k. examination of the
bank statement it will be seen that there is nmdief cash. The copy of the
assessment order passed u/s 143(3) of the ActhBorAtY 2012-13 is also

available in the paper book. The details of sowtéunds from which this

company had made the share application are alstalbieain the paper book.
All the relevant documents for this company arelalbée on pages 149-173 of
the paper book.

(f) Maximum Commosale Private Limited: This Companyested a sum of
Rs.20,00,000 in the appellant company. The shapicaion was made by
account payee cheque. This company was incorpooatd®/05/2010 and was
having company identification number U51909WB201CR48551. This
company duly filed its return of income before I'M2ard 1 (3), Kolkata and
was having PAN AAGCM54321\"1. This company was ihgva paid up
capital with free reserves and surplus of Rs.3%0,83/- as on 31/03/2012 and
Rs.1,00,958/- as on 31/03/2011 respectively. Ty ob the bank statement of
the Company is duly available in the paper book.eQamination of the bank
statement it will be seen that there is no depokitash. The copy of the
assessment order passed u/s 144/143(3) of theoAthé AY 2012-13 is also
available in the paper book. The details of sowtéunds from which this
company had made the share application are alstalalain the paper book.
All the relevant documents for this company arelalbée on pages 174-200 of
the paper book.
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(g) Subhankar Mercantile Private Limited: This C@np invested a sum of
Rs.20,00,000 in the appellant company. The shapéicafion was made by
account payee cheque. This company was incorpoost@d105/2008 and was
having company identification number U51909WB2008R2Z6187. This
company duly filed its return of income before I'M2ard 7(3), Kolkata and
was having PAN AAMCSO0780N. This company was hawangaid up capital
with free reserves and surplus of Rs.4,89,71,429/-on 31/03/2012 and
Rs.,4,09,19,363/- as on 31/03/2011 respectivelye Topy of the bank
statement of the Company is duly available in tapgp book. On examination
of the bank statement it will be seen that themoisleposit of cash. The details
of source of funds from which this company had mih@eshare application are
also available in the paper book. All the relevdotuments for this company
are available on pages 201-220 of the paper book.

5.2. From the aforesaid details, we find that isecaf all the share applicants —
a) The share application form and allotment letkeesavailable.

b) The share applicants are income tax assesseesaahfiled their

income tax returns regularly.

c) The investment in share application money weadarout by account
payee cheques.

d) The bank accounts of the share applicants rabealthere were no
deposits of cash before issue of cheques to tlessss company.

e) The share applicants are having substantialitar@dhiness in the

form of free reserves and capital in their balasioeet.

5.3. As per the mandate of section 68 of the A&, rtature and source of credit
in the books of the assessee company has beerxjibined by the assessee.
The credit is in the form of receipt of share calpitom share applicants. The
nature of receipt towards share capital is welbhldsghed from the entries
passed in the respective balance sheets of theatoegpas share capital and
investments, as the case may be. Hence the ndtueeaipt is proved by the
assessee beyond doubt. In respect of source dif,diee assessee has to prove
the three necessary ingredients i.e identity ofeslagplicants, genuineness of
transactions and creditworthiness of share apgbcaThe identity of share
applicants is proved beyond doubt by the assesge®rbishing the name,
address, PAN of share applicants together witlttipges of balance sheets and
income tax returns. With regard to the creditwimiélss of share applicants,
these companies are having capital in several €rarfe rupees and the
investment made in the assessee company is asanadf their capital. These
transactions are also duly reflected in the balaheets of the share applicants.
By this, the creditworthiness of share applicastalso proved beyond doubt.
With regard to genuineness of transactions, theiesdmave been directly paid
to the assessee company by account payee chequed eufficient bank
balances available in their respective bank acsoutie find that the assessee
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had even proved the source of money deposited tidorespective bank

accounts of share applicants, which in turn hachhesed by them to subscribe
to the assessee company as share application. eHleacsource of source of
source is also proved in the instant case thouglséime is not required to be
done by the assessee as per law. The share appliare confirmed the share
application in response to notice u/s 133(6) ofAkbeand have also confirmed

the payments which are duly corroborated with thespective bank statements
and all the payments are by account payee cheques.

5.4. It is not in dispute that the Id AO issued swns to the director of the
assessee company who appeared in person befdceAkeon 16.2.2015 and a
statement was recorded from Shri Hemand L Harkhdinector of assessee
company. He explained the details that were solagtby the Id AO. Merely
because he could not produce the directors of hlaeesapplicant companies,
drawing an adverse inference against the asseesggany to treat the receipt
of share capital as bogus is unwarranted. Radiamc¢his regard is placed on
the decision of thélon’ble Supreme Court in the case of Orissa CorgpioraP
Ltd reported in 159 ITR 78 (SC) and Hon’ble Gujaktigh Court in the case
of DCIT vs Rohini Builders reported in 256 ITR 3&j) , wherein it was held
that onus of the assessee (in whose books of ai;abercredit appears) stands
fully discharged, if the identity of the creditar @stablishd and actual receipt of
money from such creditor is proved. In case, theseA8sing Officer is
dissatisfied about the source of ‘cash depositeth@bank accounts of the
creditors’ , the proper course would be to assesh sredit in the hands of the
creditor (after making due enquiries from such toed In arriving at this
conclusion, the Hon’ble Court has further stresbedpresence of word ‘may’
in section 68 of the Act. Relevant observationgioh’ble Gujarat High Court
at pages 369 & 370 are as under :-
“Merely because summons issued to some of thetarsdiould not be served
or they failed to attend before the Assessing @ificannot be a ground to
treat the loans taken by the assessee from thasbtars as non-genuine in
view of the principles laid down by the SupremerCwouthe case of Orissa
Corporation (1986) 159 ITR 78. In the said decistba Supreme Court has
observed that when the assessee furnishes namexsldrekses of the alleged
creditors and the GIR numbers, the burden shiftstii® Department to
establish the Revenue’s case and in order to suita addition the Revenue
has to pursue the enquiry and to establish the lafckreditworthiness and
mere non- compliance of summons issued by the shsge®fficer under
section 131, by the alleged creditors will not béfisient to draw and adverse
inference against the assessee. in the case ofretitors who appeared
before the Assessing Officer and whose statemeets vecorded by the
Assessing Officer, they have admitted having adddhzans to the assessee
by account payee cheques and in case the Assé&3Hingr was not satisfied
with the cash amount deposited by those creditotbeir bank accounts, the
proper course would have been to make assessmenle icases of those
creditors by treating the cash deposits in theinkaccounts as unexplained
investments of those creditors under section 69.
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Further, we may point out that section 68 underahtithe addition has been made by
the Assessing Officer reads as under:

"68. Where any sum is found credited in the bodkencassessee maintained
for any previous year, and the assessee offerxplamation about the nature

and source thereof or the explanation offered oy ts not, in the opinion of

the Assessing Officer, satisfactory, the sum sdite@ may be charged to
income-tax as the income of the assessee of thaiopis year. "

The phraseology of Section 68 is clear. The Lewistahas laid down that in
the absence of a satisfactory explanation, the piaéxed cash credit may be
charged to income-tax as the income of the assegsbat previous year. In
this case the legislative mandate is not in terirth® words $hall be charged
to income tax as the income of the assessee of that previous year”. The
Supreme Court while interpreting similar phraseglagsed in Section 69 has
held that in creating the legal fiction the phrakeyy employs the wordray’
and not shall’. Thus the unsatisfactoriness of the explanatioesdnot and
need not automatically result in deeming the amauwedtited in the books as
the income of the assessee as held by the Supreuneithe case of CIT vs.
Smt. P.K. Noorjahan [1999] 237 | TR 570.”

It would be pertinent to note that against the skadision of Hon’ble Gujarat
High Court, the Special Leave Petition (SLP in shpreferred by the revenue
was dismissed by the Hon’ble Supreme Court.

5.5. Undisputedly the Share Applicants in this casethe bank account holder
in their respective banks in their own name andsate owner of the credits
appearing in their bank account from where theyweddscheques to the
appellant. For the proposition that a Bank Accdwilder himself is the 'owner’
of 'credits’ appearing in his account (with theuleghat he himself is
accountable to explain the source of such credlitghatever way and form, the
same have emerged) support can be derived fronosettof Bankers Book
Evidence Act 1891 which reads as under:-
"4. Mode of proof of entries in bankers' books 8abjo the provisions of this
Act, a certified copy of any entry in a bankersobcshall in all legal
proceedings be received as prima facie evidentieeoéxistence of such entry,
and shall be admitted as evidence of the matteassactions and accounts
therein recorded in every cases where, and tséme extent as, the original
entry itself is now by law admissible, but not lertor otherwise.”

Following the said provisions, the co-ordinate en€Allahabad Tribunal in
the case of Anand Prakash Agarwal reported in 6 ARTrib) 191 held as
under:-
“The question that remains to be decided now isthdrethe subject matter of
transfer was the asset belonging to the transfemrbrs themselves. There is
enough material on record which goes to show thete were various credits
in the bank accounts of the donors, prior to thensaction of gifts, which
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undisputedly belonging to the respective donorsndeves, in their own
rights. No part of the credits in the said banki€@unts was generated from
the appellant and/or from its associates, in anywn&. The certificates issued
by the banks are construable as evidence about atheership of the
transferors or their respective bank accounts, as94 of the Bankers' Books
evidence Act 1891, which read as under:

"4. Where an extract of account was duly signethkbyagent of the bank and
implicit in its was a certificate that it was a gwcopy of an entry contained in
one of the ordinary books of the bank and was nradlee usual and ordinary

course of business and that such book was in te®dy of the bank, it was
held admissible in evidence. Radheshyam v. Safiylatznim AIR 1988 Bom.

361 : 1987 Mah. 725: 1987 Bank J 552.”

In view of the position of law as discussed abawvs,always open for a borrower to
contend, that even the “creditworthiness” of theder stands proved to the extent of
credits appearing in his Bank Account and he shda@dcheld to be successful in this
contention.”

5.6. In the case of Nemi Chand Kothari vs CIT réguabin 264 ITR 254 (Gau),
the Hon'ble Guahati High Court has thrown light amother aspect touching
the issue obnuson assessee under section 68, by holding thattne should
be decided by taking 5.6. In the case of Nemi Ché@wtthari vs CIT reported in
264 ITR 254 (Gau), the Hon'ble Guahati High Couas lthrown light on
another aspect touching the issueoolus on assessee under section 68, by
holding that the same should be decided by takirig consideration the
provision of section 106 of the Evidence Act whidys that a person can be
required to prove only such facts which are in kmewledge. The Hon'ble
Court in the said case held that, once it is fothad an assessee has actually
taken money from depositor/lender who has beeny fudlentified, the
assessee/borrower cannot be called upon to expfaich) less prove the affairs
of such third party, which he is not even suppdsekinow or about which he
cannot be held to be accredited with any knowletigéhis view, the Hon'ble
Court has laid down that section 68 of Income-tact, Ahould be read along
with section 106 of Evidence Act. The relevant obagons at page 260 to
262, 264 and 265 of the report are reproduced mérdow:-

"While interpreting the meaning and scope of sect®, one has to
bear in mind that normally, interpretation of a &tte shall be general,
in nature, subject only to such exceptions as nealogically permitted
by the statute itself or by some other law conrtetlierewith or relevant
thereto. Keeping in view these fundamentals ofpnétation of statutes,
when we read carefully the provisions of sectionvé& notice nothing in
section 68 to show that the scope of the inquirgeuarsection 68 by the
Revenue Department shall remain confined to thastations, which
have taken place between the assessee and thdéocradr does the
wording of section 68 indicate that section 68 does authorize the
Revenue Department to make inquiry into the sosjcef{ the credit
and/or sub-creditor. The language employed by sec@8 cannot be



ITA No.1770/Kol/2016 AY. 2arRp
ACIT, Cir.10(2), Kol. Vs. M/s AditdyaliPgack Pvt Ltd. Page 2

read to impose such limitations on the powers efAlsessing Officer.
The logical conclusion, therefore, has to be, ardhweld that an inquiry
under section 68 need not necessarily be keptmehfoy the Assessing
Officer within the transactions, which took placetween the assessee
and his creditor, but that the same may be extenddde transactions,
which have taken place between the creditor angitscreditor. Thus,
while the Assessing Officer is under section 68g fto look into the
source(s) of the creditor and/or of the sub-credithe burden on the
assessee under section 68 is definitely limiteds Timit has been
imposed by section 106 of the Evidence Act whiatisas follows:

"Burden of proving fact especially within knowledy¢hen any fact is
especially within the knowledge of any person, hbeden) of proving
that fact is upon him."

*kkkkkkk

What, thus, transpires from the above discussiotihas white section
106 of the Evidence Act limits the onus of the ssseto the extent of
his proving the source from which he has receivasl ¢ash credit,
section 68 gives ample freedom to the AssessingeOfb make inquiry
not only into the source(s)of the creditor but alsohis (creditor's)
sub-creditors and prove, as a result, of such inguihat the money
received by the assessee, in the form of loan thecreditor, though
routed through the sub-creditors, actually belorigs or was of, the
assessee himself. In other words, while sectiogiss the liberty to the
Assessing Officer to enquire into the source/souroen where the
creditor has received the money, section 106 milesssessee liable
to disclose only the source(s) from where he hasséif received the
credit and IT is not the burden of the assesseeptove the
creditworthiness of the source(s) of the sub-creditlf section 106 and
section 68 are to stand together, which they mubkgn, the
interpretation of section 68 are to stand togethvenjch they must, then
the interpretation of section 68 has to be in sadvay that it does not
make section 106 redundant. Hence, the harmonionstaiction of
section 106 of the Evidence Act and section 6&@flhicome- tax Act
will be that though apart from establishing thentgy of the creditor,
the assessee must establish the genuinenesstoditsaction as well as
the creditworthiness of his creditor, the burderthed assessee to prove
the genuineness of the transactions as well asrégitworthiness of the
creditor must remain confined to the transactiom$iich have taken
place between the assessee and the creditor. Wihiatwg, as a
corollary, is that it is not the burden of the assee to prove the
genuineness of the transactions between his creditd sub-creditors
nor is it the burden of the assessee to provettiesub-creditor had the
creditworthiness to advance the cash credit todfeglitor from whom
the cash credit has been. eventually, received Hey dssessee. It,
therefore, further logically follows that the créalis creditworthiness
has to be Judged vis-a-vis the transactions, wlinakie taken place
between the assessee and the creditor, and ittisheobusiness of the
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assessee to find out the source of money of hditare or of the
genuineness of the transactions, which took betwieercreditor and
sub-creditor and/or creditworthiness of the subeditors, for, these
aspects may not be within the special knowleddglkechssessee. "

*kkkkkkkkk

" ... If a creditor has, by any undisclosed sou@garticular amount of
money in the bank, there is no limitation underldéwe on the part of the
assessee to obtain such amount of money or paredghdrom the
creditor, by way of cheque in the form of loan amduch a case, if the
creditor fails to satisfy as to how he had actualgceived the said
amount and happened to keep the same in the blaaksaid amount
cannot be treated as income of the assessee frdmawsed source. In
other words, the genuineness as well as the creditmess of a
creditor have to be adjudged vis-a-vis the transes, which he has
with the assessee. The reason why we have forraeapthion that it is
not the business of the assessee to find out tlhvalesource or sources
from where the creditor has accumulated the amouwwihjch he
advances, as loan, to the assessee is that so Jaanaassessee is
concerned, he has to prove the genuineness ofdhsaiction and the
creditworthiness of the creditor vis-a-vis the tsantions which had
taken place between the assessee and the creditbnat between the
creditor and the sub-creditors, for, it is not eweguired under the law
for the assessee to try to find out as to what cegifrom where the
creditor had received the amount, his special keogé under section
106 of the Evidence Act may very well remain cedfionly to the
transactions, which he had' with the creditor arelrhay not know what
transaction(s) had taken place between his creddéod the sub-
creditor... "

*kkkkkhkkhkk

"In other words, though under section 68 an Asses€lfficer is free to
show, with the help of the inquiry conducted by himto the
transactions, which have taken place between thditar and the sub-
creditor, that the transaction between the two wasegenuine and that
the sub-creditor had no creditworthiness, it wihtmecessarily mean
that the loan advanced by the sub-creditor to tteelitor was income of
the assessee from undisclosed source unless thesedence, direct or
circumstantial, to show that the amount which hesrbadvanced by the
sub-creditor to the creditor, had actually been ewed by the sub-
creditor from the assessee ...."

*kkkkkkkkk

"Keeping in view the above position of law, whentwa to the factual
matrix of the present case, we find that so fartles appellant is
concerned, he has established the identity of teelitors, namely,
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Nemichand Nahata and Sons (HUF) and Pawan Kumarwag&. The
appellant had also shown, in accordance with theden, which rested
on him under section 106 of the Evidence Act, asaid amounts had
been received by him by way of cheques from thalitors
aforementioned. In fact the fact that the assebsekereceived the said
amounts by way of cheques was not in dispute. @Greassessee had
established that he had received the said amounta the creditors
aforementioned by way of cheques, the assesseebmuisken to have
proved that the creditor had the creditworthinessativance the loans.
Thereafter the burden had shifted to the AssedSiifiger to prove the
contrary. On mere failure on the part of the credstto show that their
sub-creditors had creditworthiness to advance tid oan amounts to
the assessee, such failure, as a corollary, coolchave been and ought
not to have been, under the law, treated as thenmc from the
undisclosed sources of the assessee himself, Wieea was neither
direct nor circumstantial evidence on record thia¢ said loan amounts
actually belonged to, or were owned by, the assesgewed from this
angle, we have no hesitation in holding that in tase at hand, the
Assessing Officer had failed to show that the ansyumhich had come
to the hands of the creditors from the hands ofdhle-creditors, had
actually been received by the sub-creditors from éissessee. In the
absence of any such evidence on record, the AsgeSsiicer could not
have treated the said amounts as income derivetthdyppellant from
undisclosed sources. The learned Tribunal seriofsllyinto error in
treating the said amounts as income derived by appellant from.
undisclosed sources merely on the failure of tHeeaditors to prove
their creditworthiness.”

5.7. We find that thédon’ble Jurisdictional High Court in the case ofKS.
Bothra & Sons, HUF v. Income-tax Officer, Ward- 36 (Kolkata reported in
347 ITR 347(Cal)wherein the Court held as follows:

“15. It is now a settled law that while considerititge question whether
the alleged loan taken by the assessee was a gemainsaction, the
initial onus is always upon the assessee and déxpbanation is given or
the explanation given by the appellant is not $ati®ry, the Assessing
Officer can disbelieve the alleged transaction @din. But the law is
equally settled that if the initial burden is disebed by the assessee by
producing sufficient materials in support of theaotransaction, the
onus shifts upon the Assessing Officer and aftefication, he can call
for further explanation from the assessee and & flocess, the onus
may again shift from the Assessing Officer to asmes

16. In the case before us, the appellant by prodycihe loan-
confirmation-certificates signed by the creditordjsclosing their
permanent account numbers and address and furttigcating that the
loan was taken by account payee cheques, no dquimha facie,
discharged the initial burden and those materiaiscibsed by the
assessee prompted the Assessing Officer to endbnaugh the
Inspector to verify the statements.”
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5.8. We find that thélon’ble Jurisdictional High Court in yet another s of
Crystal Networks (P) Ltd vs CIT reported in 353 ITRL (Cal)had held that
when the basic evidences are on record, the mdreefaof the creditor to
appear before the Assessing Officer cannot be déises ho make addition. The
relevant observations of the Hon’ble Court areradeu:-

8. Assailing the said judgment of the learned Tmdduearned counsel
for the appellant submits that Income-tax Offic&d dot consider the
material evidence showing the creditworthiness aaldo other
documents, viz., confirmatory statements of thesqueyr, of having
advanced cash amount as against the supply of.bldiese evidence
were duly considered by the Commissioner of InctarefAppeals).
Therefore, the failure of the person to turn upguant to the summons
issued to any witness is immaterial when the matelocuments made
available, should have been accepted and indesdlbsequent year the
same explanation was accepted by the Income-tage®©fiHe further
contended that when the Tribunal has relied onahgre judgment of
the Commissioner of Income-tax (Appeals), therefibneas not proper
to take up some portion of the judgment of the Cissiamer of Income-
tax (Appeals) and to ignore the other portion of #ame. The judicial
propriety and fairness demands that the entire jndgt both favourable
and unfavourable should have been considered. Bydomg so the
Tribunal committed grave error in law in upsettittge judgment in the
order of the Commissioner of Income-tax (Appeals).

9. In this connection he has drawn our attentionatalecision of the
Supreme Court in the case of Udhavdas Kewalramv[19671 66 ITR
462. In this judgment it is noticed that the Supreourt as proposition
of law held that the Tribunal must In deciding gwpeal, consider with
due care, all the material facts and record itsdfig on all the
contentions raised by the assessee and the Coronessh the light of
the evidence and the relevant law.

10. We find considerable force of the submissidrikeolearned counsel
for the appellant that the Tribunal has merely oedl that since the
summons issued before assessment returned unsergdetb one came
forward to prove. Therefore, it shall be assumedt the assessee failed
to prove the existence of the creditors or for thamtter the
creditworthiness. As rightly pointed out by therhead counsel that the
Commissioner of Income-tax (Appeals) has taken tioeble of
examining of all other materials and documents,., veonfirmatory
statements, invoices, challans and vouchers shosipgly of bidis as
against the advance. Therefore, the attendanckeoivitnesses pursuant
to the summons issued, in our view, is not imporfBime important is to
prove as to whether the said cash credit was rece&s against the
future sale of the product of the assessee or\Wben it was found by
the Commissioner of Income-tax (Appeals) on faatsng examined the
documents that the advance given by the creditave lbeen established
the Tribunal should not have ignored this -factdiilg. Indeed the
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Tribunal did not really touch the aforesaid factnding of the
Commissioner of Income-tax (Appeals) as rightlynfead out by the
learned counsel. The Supreme Court has alreadyedtas to what
should be the duty of the learned Tribunal to degidthis situation. In
the said judgment noted by us at page 464, theeBuprCourt has
observed as follows:

"The Income-tax Appellate Tribunal performs a juai¢unction

under the Indian Income-tax Act; it is investedwvauthority to
determine finally all questions of fact. The Triaumust, in
deciding an appeal, consider with due care all tn&terial facts
and record its finding on all the contentions ralséy the
assessee and the Commissioner, in the light oétfdence and
the relevant law. "

11. The Tribunal must, in deciding an appeal, cdaswith due care all
the material facts and record its finding on alintentions raised by the
assessee and the Commissioner, in the light ofeth@ence and the
relevant law. It is also ruled in the said judgmanfpage 465 that if the
Tribunal does not discharge the duty in the manm&rabove then it
shall be assumed the judgment of the Tribunal ufi®@m manifest
infirmity.

12. Taking inspiration from the Supreme Court olkagons we are

constrained to hold in this matter that the Tribuhas not adjudicated
upon the case of the assessee in the light ofviderece as found by the
Commissioner of Income-tax (Appeals). We also foumdaingle word

has been spared to up set the fact finding of tleen@issioner of

Income-tax (Appeals) that there are materials tovshhe cash credit
was received from various persons and supply asnag@&ash credit

also made.

13. Hence, the judgment and order of the Tribusahot sustainable.
Accordingly, the same is set aside. We restorguiigment and order of
the Commissioner of Income-tax (Appeals). The dppedlowed.

5.9. Itis not in dispute that all the share agit companies in the instant case
before us are assessed to income tax and assesdnaemtd on some of them
by the revenue. We find that the assessee hadodoved the source of source
of source in the instant case. Even if the credgitinness of the share
applicants are to be doubted , then it would bediny of the |d AO of the
assessee to make enquiries through the Id AO of ctvecerned share
applicants. Once the relevant details are filgthle assessee before the Id AO
to prove the creditworthiness of share applicatiisn the same cannot be
guestioned / disputed by the Id AO of the assessethe same would be
travelling beyond his jurisdiction. In other wordke creditworthiness of the
share applicant companies would have to be exantipekde Assessing Officer
of those companies and not by the Assessing Offifdhe assessee herein.
However, it would be incumbent on the part of tdeAO of the assessee
herein, to trigger the said verification processluom side of the department. It
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would be interesting to note in this regard thatklon’ble Jurisdictional High
Court in the case of CIT Kolkata Ill vs M/s DatawdPrivate Limited in ITAT
No. 263 of 2011 dated 21.9.20t4d held as under:-

“In our opinion, in such circumstances, the Assegsifficer of the assessee
cannot take the burden of assessing the profitlassl account of the creditor
when admittedly the creditor himself is an incomre dssessee. After getting
the PAN number and getting the information that tneditor is assessed
under the Act, the Assessing officer should enduara the Assessing Officer
of the creditor as to the genuineness" of the tatien and whether such
transaction has been accepted by the Assessingeoffif the creditor but
instead of adopting such course, the Assessingeoffiimself could not enter
into the return of the creditor and brand the saaseunworthy of credence.

So long it is not established that the return sutediby the creditor has

been rejected by its Assessing Officer, the Asmpssificer of the
assessee is bound to accept the same as genuinethéhiglentity of the
creditor and the genuineness" of transaction thfouggcount payee
cheque has been established.

We find that both the Commissioner of Income Tgpéal) and the
Tribunal below followed the well-accepted principiich are required
to be followed in considering the effect of Sec88nof the Act and we
thus find no reason to interfere with the concutréndings of fact
recorded by both the authorities.”

5.10. We find that thélon'ble Jurisdictional High Courin the case of CIT vs
Roseberry Mercantile (P) Ltd in ITAT No. 241 of Q@iated 10.1.2011while
relying on the Hon’ble Supreme Court in the casé@fely Exports reported
in 216 CTR 295 (SC) , had held :-

"On the facts and in the circumstances of the chde,CIT(A) ought to
have upheld the assessment order as the transaetitered into by the
assessee was a scheme for laundering black moteyvinte money or
accounted money and the Ld. CIT (A) ought to hale that the assessee
had not established the genuineness of the traiosact

It appears from the record that in the assessmeatqedings it was
noticed that the assessee company during the yederuconsideration
had brought Rs.4,00,000/- and Rs.20,00,000/- togvatthre capital and
share premium respectively amounting to Rs.24,00,0&com four

shareholders being private limited companies. Thseasing Officer on
his part called for the details from the assesse@ also from the share
applicants and analyzed the facts and ultimatelysepled certain
abnormal features, which were mentioned in the sssent order. The
Assessing Officer, therefore, concluded that natmd source of such
money was questionable and evidence produced waatisfiactory.

Consequently, the Assessing Officer invoked theigioms under Section
68/69 of the Income Tax Act and made addition ct&30,000/-.
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On appeal the Learned CIT(A) by following the decisof the Supreme
Court in the case of CIT. vs. M/s. Lovely Exports. Rtd., reported in

(2008) 216 CTR 195 allowed the appeal by holdingat-tshare

capital/premium of Rs. 24,00,000/- received from ithvestors was not
liable to be treated under Section 68 as unexpthicredits and it should
not be taxed in the hands of the appellant company.

As indicated earlier, the Tribunal below dismissled appeal filed by the
Revenue.

After hearing the learned counsel for the appellamd after going

through the decision of the Supreme Court in theeaaf Cl. T. vs. M/s.
Lovely Exports Pvt. Ltd. [supra], we are at onehwihe Tribunal below
that the point involved in this appeal is coveredthe said Supreme
Court decision in favour of the assessee and thaisubstantial question
of law is involved in this appeal. The appeal ivald of any substance
and is dismissed.

5.11. We also find that thidon'ble Jurisdictional High Court in the case of
CIT vs Leonard Commercial (P) Ltd in ITAT No. 112611 dated 13.6.2011
had held as under:-

“The only question raised in this appeal is whettite Commissioner of
Income-tax (Appeals) and the Tribunal below erredaw in deleting
the addition of Rs.8,52,000/-, Rs. 91,50,000/- Bed13,00,000/- made
by the Assessing Officer on account of share chteare application
money and investment in HTCCL respectively.

After hearing Md. Nizamuddin, learned Advocate apg on behalf of
the appellant and after going through the materiafsrecord, we find
that all such application money were received lgydbsessee by way of
account payee cheques and the assessee also distihescomplete list
of shareholders with their complete addresses atRl lumbers for the
relevant assessment years in which share applicatias contributed. It
further appears that all the payments were madehleyapplicants by
account payee cheques.

It appears from the Assessing Officers order thatgnievance was that
the assessee was not willing to produce the pawiles had allegedly
advanced the fund.

In our opinion, both the Commissioner of Income{i@agpeals) and the
Tribunal below were justified in holding that aftéisclosure of the full
particulars indicated above, the initial onus okthssessee was shifted
and it was the duty of the Assessing Officer tougagwhether those
particulars were correct or not and if the Assegsifficer was of the
view that the particulars supplied were insufficiea detect the real
share applicants, to ask for further particulars.
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The Assessing Officer has not adopted either ofatbeesaid courses
but has simply blamed the assessee for not produttiose share
applicants.

In our view, in the case before us so long the #s8g Officer was
unable to arrive at a finding that the particulagsven by the assessee
were false, there was no scope of adding those ynonder section 68
of the Income- tax Act and the Tribunal below rigliteld that the onus
was validly discharged.

We, thus, find that both the authorities below,consideration of the
materials on record, rightly applied the correciMavhich are required
to be applied in the facts of the present case #mas, we do not find
any reason to interfere with the concurrent findingf fact based on
materials on record.

The appeal is, thus, devoid of any substance addimissed summarily as it
does not involve any substantial question of law.

5.12. We also find that the co-ordinate bench of ttilbunal in the case &SP
Steel P Ltd (formerly M/s Tikmani Metal P Ltd) iRAl No. 741/Kol/2014 for
Asst Year 2010-1had held as under:-

“We have heard the rival submissions. We find thatld DR argued that the
assessee had not proved the source of source o¢ sfpplicants who had
invested share application monies in the asseseagany and accordingly
prayed that the addition has been rightly made6&'®f the Act. He also placed
reliance on the decision of this tribunal in theseaof Subhlakshmi Vanijya (P)
Ltd vs CIT reported in (2015) 60 taxmann.com 60IK&ia — Trib.) dated
30.7.2015. In response to this, the Id AR argued ttiere is no mandate in law
that the assessee has to prove the source of sadirskare applicants. He
argued that in the instant case, the assessee hbddischarged its complete
onus by furnishing the requisite details. In cakehe Id AO has got some
doubts, he should have verified the same from @@#those share applicants.
We find from the plain reading of section 68 of fat, the duty cast on the
assessee is to explain the nature and source dftdaund in his books. In the
instant case, the credit is in the form of recepshare application money from
five share applicants. The nature of receipt tovgastlare application money is
well established from the entries passed in thpaetive balance sheets of the
companies as investments. Hence the nature ofptasgbroved by the assessee
beyond doubt. In respect of source of creditassessee has to prove the three
necessary ingredients i.e identity of share applisa genuineness of
transactions and creditworthiness of share applisain the instant case, we
find that the identity of share applicants is praveeyond doubt by the assessee
by furnishing the name, address, PAN of share appts together with the
copies of balance sheets and Income Tax Returngh Yegard to the
creditworthiness of share applicants, the Id AOdeihstates that the five share
applicants had invested in assessee company’s stigrdaking money from
some other companies. Hence the source of the sgpkcants for making
investment in share application monies of assessegany is also proved. By
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this, the creditworthiness of the share applicaatalso proved beyond doubt.
Third ingredient is genuineness of the transactioie find that the five share
applicants had paid the monies to the assessee amgmbpy account payee
cheques out of sufficient bank balances availabliheir bank accounts, which
are quite evident from the bank statements enclasetle paper book. We
agree with the arguments of the Id AR that the s®uwf source of share
applicants need not be proved by the assesseenh&Vei hold that the decision
rendered by this tribunal in Subhalakshmi Vanijgtied upon by the Id DR was
rendered in the context of validity of revision geedings u/s 263 of the Act and
not on the merits of the case. This tribunal inttbase decided the validity of
invoking revisionary jurisdiction u/s 263 of thetAxy the Id CIT and whether
adequate enquiries were made by the Id AO indhtsfand circumstances of
that case. This tribunal in Subhalakshmi Vanijyese supra never had an
occasion to look into the merits of the additiomprsed to be made towards
share capital in the facts and circumstances ot tase and no decision was
rendered thereon on merits of the issue. Hencedl@nce placed thereon by
the Id DR does not advance the case of the revelmugne instant case, we find
that the share applicants have not denied thedaataking investment in share
application monies in assessee company, whichdemvfrom the fact that they
had confirmed in writing in response to notice e$w/s 133(6) of the Act
which was admittedly done behind the back of tisessee. There is no whisper
in the entire assessment order to doubt the veramiitthe transactions and
genuineness of share applicants and the transazt@nein. In the instant case,
the assessee had indeed proved the identity of sti@re applicants,
creditworthiness of share applicants and genuinen&stransactions beyond
doubt. We find that the entire addition has beadenby the |d AO based upon
suspicion, surmises and conjectures and not upapgr evaluation and
appraisal of the evidences and documents filedredion. We place reliance
on the decision of the Hon'ble Apex Court in thegard in the case of
Dhakeshwari Cotton Mills Ltd vs CIT reported in PR 775 (SCwherein it
has been held that no addition can be made witmoaterial and on mere
suspicion.

In these facts and circumstances, there is no meddkat the receipt of share
application money from five share applicants asxphgned u/s 68 of the Act.
Hence we do not find any infirmity in the ordertloé Id CITA in this regard.
Accordingly, the grounds raised by the revenuediseissed.”

5.13. We find that the co-ordinate bench of thisunal recently in the case of
ITO vs Wiz-Tech Solutions Pvt LtdlihA No. 1162/Kol/2015 dated 14.6.2018
had held as under:-

28. From the details as aforesaid which emergemftbe paper book filed
before us as well as before the lower authoritiess vivid that all the share
applicants are (i) income tax assessee’s, (ii) they filing their return of
income, (iii) the share application form and all@m letter is available on
record, (iv) the share application money was magladcount payee cheques,
(v) the details of the bank accounts belongindheoghare applicants and their
bank statements, (vi) in none of the transactitiesAO found deposit in cash
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before issuing cheques to the assessee compainyth@iapplicants are
having substantial creditworthiness which is regred by a capital and
reserve as noted above.

29. As noted from the judicial precedents citedvabevhere any sum is found
credited in the books of an assessee then theee dsty casted upon the
assessee to explain the nature and source of cewlitd in his books. In the
instant case, the credit is in the form of recaipshare capital with premium
from share applicants. The nature of receipt tovgasthare capital is seen
from the entries passed in the respective balaheets of the companies as
share capital and investments. In respect of smofccredit, the assessee has
to prove the three necessary ingredients i.e. idertf share applicants,
genuineness of transactions and creditworthinesshafre applicants. For
proving the identity of share applicants, the assesfurnished the name,
address, PAN of share applicants together withdbgies of balance sheets
and Income Tax Returns. With regard to the crediiwoess of share
applicants, as we noted supra, these Companiefarag capital in several
crores of rupees and the investment made in thellm company is only a
small part of their capital. These transactions also duly reflected in the
balance sheets of the share applicants, so credihvess is proved. Even if
there was any doubt if any regarding the credithoréss of the share
applicants was still subsisting, then AO shouldéhenade enquiries from the
AO of the share subscribers as held by Hon’blesplidgtional High Court in
CIT vs DATAWARE (supra) which has not been donejosadverse view
could have been drawn. Third ingredient is genuassnof the transactions,
for which we note that the monies have been dyqudid to the assessee
company by account payee cheques out of suffibemit balances available
in their bank accounts on behalf of the share aygpits. It will be evident
from the paper book that the appellant has evenodestrated the source of
money deposited into their bank accounts whicluin has been used by them
to subscribe to the assessee company as sharecafmh. Hence the source
of source of source is proved by the assesseeeiingtant case though the
same is not required to be done by the assessqeerataw as it stood/
applicable in this assessment year. The share eqqté have confirmed the
share application in response to the notice u/s(@B8f the Act and have also
confirmed the payments which are duly corroboratath their respective
bank statements and all the payments are by acqay@e cheques.

30 . *kkkk
3 1 . *kkkk

32. We would like to reproduce the Hon'ble High @aarder in CIT vs.
Gangeshwari Metal P.Ltd. in ITA no. 597/2012 judgatndated 21.1.2013,
the Hon'ble High Court after considering the demis in the case of Nova
Promoters and Finlease Pvt. Ltd. 342 ITR 169 ardh@ment in the case of
CIT vs. Lovely Exports 319 ITR (St) 5(SC) heldodewis:-

“As can be seen from the above extract, two typesages have been
indicated. One in which the Assessing Officer emrmout the exercise
which is required in law and the other in which thesessing Officer’s
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its back with folded hands' till the assessee estsaail the evidence or
material in his possession and then comes forwantérely reject the
same on the presumptions. The present case fal ilatter category.
Here the Assessing Officer after noting the factsrely rejected the
same. This would be apparent from the observatidrthe Assessing
Officer in the assessment order to the followirfgatf-

"Investigation made by the Investigation Wing bé& tdepartment
clearly showed that this was nothing but a shammgeation of
accommodation entry. The assessee was asked toreaplto why the
said amount of Rs.1,11,50,000/- may not be addeits tmcome. In
response, the assessee has submitted that theecesigch credit in the
books of the assessee. Rather, the assessee cohgsmmceived the
share application money for allotment of its shdtewas stated that
the actual amount received was Rs.55,50,000/- andt n
Rs.1,11,50,000/- as mentioned in the notice. Theesage has
furnished details of such receipts and the contentif the assessee in
respect of the amount is found correct. As such uhexplained
amount is to be taken at Rs.55,50,000/-. The assdsss further tries
to explain the source of this amount of Rs.55,30;008y furnishing
copies of share application money, balance4 sheetoé the parties
mentioned above and asserted that the questiondditian in the
income of the assessee does not arise. This exXjgare the assessee
has been duly considered and found not acceptabis.entry remains
unexplained in the hands of the assessee as hasdrdeed by the
Investigation wing of the department. As such estdf Rs.5,50,000/-
received by the assessee are treated as an uneegglaiash credit in
the hands of the assessee and added to its inc&inmee | am satisfied
that the assessee has furnished inaccurate paatisubf its income/
penalty proceedings under Section 271(1)(c) arendpeinitiated
separately.

The facts of Nova Promoters and Finlease (P) LtdpKa) fall in the
former category and that is why this Court decidiedavour of the
revenue in that case. However, the facts of thegurecase are clearly
distinguishable and fall in the second category anel more in line
with facts of Lovely Exports (P) Ltd. (supra). Té@vras a clear lack of
inquiry on the part of the Assessing Officer onlge &ssessee had
furnished all the material which we have alreadfere=d to above. In
such an eventuality no addition can be made uneetié 68 of the
Income Tax Act 1961. Consequently, the questi@nssvered in the
negative. The decision of the Tribunal is correctaw”

33. The case on hand clearly falls in the categwhere there is lack of
enquiry on the part of the A. O. as in the cas@afijeshwari Metals (supra).

b) In the case of Finlease Pvt Ltd. 342 ITR 16%i@uin ITA 232/2012
judgement dt. 22.11.2012 at para 6 to 8/ it wasl laal follows.

"6. This Court has considered the submissions efgtarties. In this
case the discussion by the Commissioner of Incoaxe (Appeals)
would reveal that the assessee has filed docunmeeiteding certified
copies issued by the ROC in relation to the sham@ieation affidavits
of the directors, form 2 filed with the ROC by suapplicants
confirmations by the applicant for company's shamtificates by
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auditors etc. Unfortunately, the Assessing Offiderse to base himself
merely on the general inference to be drawn fromrdmading of the
investigation report and the statement of Mr. M&h€srg. To elevate
the inference which can be drawn on the basis aflirgg of such
material into judicial conclusions would be impropenore so when
the assessee produced material. The least thaAsisessing Officer
ought to have done was to enquire into the matterifonecessary,
invoking his powers under Section 131 summoning gshare
applicants or directors. No effort was made in thagard. In the
absence of any such finding that the material dsetl was
untrustworthy or lacked credibility the Assessindfi@®r merely
concluded on the basis of enquiry report, whichemdéd certain facts
and the statements of Mr.Mahesh Garg that the imcepught to be
added fell within the description ofS.68 of theoime Tax Act 1961.
Having regard to the entirety of facts and circuamgtes, the Court is
satisfied that the finding of the Tribunal in tliase accords with the
ratio of the decision of the Supreme Court in Lp\etports (supra).

The decision in this case is based on the pectdiets which attract

the ratio of Lovely Exports (supra). Where the asee adduces
evidence in support of the share application mqriteis open to the
Assessing Officer to examine it and reject it amabde grounds. In

case he wishes to rely on the report of the ingagon authorities,

some meaningful enquiry ought to be conducted ilytbiestablish a
link between the assessee and the alleged hawaeatops, such a
link was shown to be present in the case of NowmBters & Finlease
(P) Ltd. (supra) relied upon by the revenue. Wethezefore not to be
understood to convey that in all cases of shardtabpdded under

Section the ratio of Lovely Exports (supra) is atted, irrespective of
the facts, evidence and material. "

34. In this case on hand, the assessee had disethdatg onus to prove the
identity, creditworthiness and genuineness of tiges applicants, thereafter
the onus shifted to AO to disprove the documentsshed by assessee cannot
be brushed aside by the AO to draw adverse viewatdme countenanced. In
the absence of any investigation, much less gatfgeof evidence by the
Assessing Officer, we hold that an addition carb®sustained merely based
on inferences drawn by circumstance. Applying ttopgsitions laid down in
these case laws to the facts of this case, wenatmeéd to uphold the order of
the Ld. Commissioner of Income Tax (Appeals)

35. To sum up section 68 of the Act provides fhaty sum found credited in
the year in respect of which the assessee fagxptain the nature and source
shall be assessed as its undisclosed income. Ifatite of the present case,
both the nature & source of the share applicatiengived was fully explained
by the assessee. The assessee had dischargedusgamprove the identity,
creditworthiness and genuineness of the share egpis. The PAN details,
bank account statements, audited financial statésneand Income Tax
acknowledgments were placed on AQO's record. Acoglgiall the three

conditions as required u/s. 68 of the Act i.e.itlentity, creditworthiness and
genuineness of the transaction was placed bef@é\th and the onus shifted
to AO to disprove the materials placed before hiWwithout doing so, the
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addition made by the AO is based on conjectures surchises cannot be
justified. In the facts and circumstances of theecas discussed above, no
addition was warranted under Section 68 of the Atterefore, we do not
want to interfere in the impugned order of Ld. @)Y hich is confirmed and
consequently the appeal of Revenue is dismissed.

5.14. We find that thédon’ble Supreme Court in the case of M/s Earthmetal
Electricals P Ltd vs CIT & Anr. reported in 2010) ("MI 1137 in Civil Appeal
No. 21073 / 2009 dated 30.7.204fising from the order of Hon’ble Bombay
High Court had held as under:-

ORDER

Delay condoned.

Leave granted.

Heard learned counsel on both sides.

We have examined the position. We find that theebloéders are genuine parties.
They are not bogus and fictitious. Therefore, thpugned order is set aside.

The appeal is allowed accordingly.
No order as to costs.

In the instant case before us, the share subsgrdmmpanies are duly assessed
to income tax and the Id AR had also placed onrteaccopy of the assessment
order framed in the case of M/s Capricorn AbasanlLRy (one of the share
subscribing company) u/s 143(3) of the Act dated 32015 for the Asst Year
2013-14 by the Income Tax Officer, Ward -1(1), Kailk, which are enclosed
in pages 221 to 226 of paper book filed before Uisis not in dispute that the
share subscribing companies are in existence.nibtisn dispute that the share
subscribing companies are duly assessed to incarmartd their income tax
particulars together with the copies of respecinmme tax returns with their
balance sheets are already on record. We alsothadthe Id CITA had
categorically stated that the scrutiny assessmeste framed on the share
subscribing companies for the Asst Year 2012-1Xwishows their existence
is genuine and transactions carried out by thenmeviee subject matter of
examination by the income tax department in scyuypiroceedings. This fact is
not controverted by the revenue before us. Henceuld be safely concluded
that they are genuine shareholders and not boglifieitious. Accordingly,
the ratio laid down by the Hon’ble Apex Court iretbase of M/s Earthmetal
Electricals P Ltd supra would be squarely applieablthe facts of the instant
case.

5.15. We find that the director of the assesseepeom Shri Hemant L
Harkhani had deposed before the Id AO while recaydiis statement in the
course of assessment proceedings that the assessggany had huge
prospects in future in real estate business andrdicgly the receipt of share
capital with premium was justified. The |d DR hildd written submissions
before us reiterating the findings of the Id AO. Ve that the reply of the
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director of the assessee company for justificatadnpremium has been
summarily rejected by stating that the said exglanaappears to be incorrect.
We would like to add that receipt of share capital a company is not a
prohibited transaction, as that is one of the nsaiarce of raising funds for a
company to run its intended activities. The @A had categorically given a
finding that the Id AO did not bring on record sciént tangible and cogent
material to support his conclusion that the amauretited in the assessee’s
books in the form of share capital and share premactually represented
assessee’s undisclosed income. This factual fincengain uncontroverted by
the revenue before us. Once the replies to noisseed u/s 133(6) of the Act
were received from the share subscribing comparfied, all, the Id AO had
any doubt that the details filed thereon warraritether examination, nothing
prevented him from issuing summons u/s 131 of thetd the directors of the
share subscribing companies or carry out examimatioough the Assessing
Officer of the share subscribing companies. Whgusth the director of the
assessee company produce the directors of the shhseribing companies.
The assessee could only furnish the relevant det@iprove its primary onus.
Thereafter the onus shifts to the revenue to dewidether to make further
examination or not in the given set of facts andwnstances. The shifting of
onus is like a pendulum clock between the assessd¢he |d AO. The Id AO
after carrying out the requisite verification ors lpart independently, should
confront the assessee, if necessary, based ondtegiats gathered against the
assessee and then the procedure of cross examindtisought for by the
assessee, needs to be provided in order to briegettire enquiries and
examination to the logical end. In the instantcdlse Id AO had not followed
the due process of law. He called for all thevate details from the assessee
which were duly provided in time. Even the direadd the assessee company
appeared before the Id AO and a statement wasdeddirom him in the
course of assessment proceedings. Then the orts tshthe Id AO. The Id
AO without making any independent enquiries, if aingm his side, directed
the assessee to produce the directors of the shhseribing companies, which
remain uncomplied by the assessee company and whesttually led to the Id
AO drawing adverse inference about the transadfaeceipt of share capital
and share premium by the assessee company. Thiessréollowed by the Id
AO, in our considered opinion, is not in accordamgth the due process of
law. Even for one share subscribing company whegenotice u/s 133(6) of
the Act remain uncomplied with, the details wetediby the assessee such as
ITR acknowledgement, certificate of incorporatioh the said company,
audited financial statements, details of bank lmanloans and advances, cash
flow statement, share allotment advice, bank statgsnand certificate for
source of source together with confirmation of hgvimade the investment in
shares at premium with the assessee company.ndt i dispute that 6 out of
7 share subscribing companies had duly complied thié notices issued u/s
133(6) of the Act which was done behind the bacthefassessee and all those
parties had duly confirmed the transactions with dssessee by furnishing the
requisite details called for by the Id AO. The |®@Actually had taken adverse
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view in respect of all the share subscribing congmnn similar fashion,
without bringing any cogent material on record agaihe assessee, which in
our considered opinion, is not tenable as per lawe find that the reliance
placed by the |d DR on the decision of Hon’ble Q#k High Court in the case
of Rajmandir Estates supra was distinguishableamtsfas the said decision
was rendered in the context of validity of revigonjurisdiction u/s 263 of the
Act by the Learned Administrative Commissioner.isTtact has already been
addressed by this tribunal in the case of VSP Stektd supra. No decision
whatsoever was rendered by the Hon’ble Jurisdiatibtigh Court in the case
of Raj mandir Estates P Itd on merits of the additand hence does not come
to the rescue of the revenue in the facts of thaimt case.

5.16. We also find that thélon’ble Apex Court recently in the case of
Principal CIT vs Vaishnodevi Refoils & Solvex rdedr in (2018) 96
taxmann.com 469 (S®herein the SLP of the Revenue has been dismisged
the Hon’ble Apex Court. The brief facts of that eagere that the addition u/s
68 of the Act was made by the Assessing Officerraspect of capital
contributed by the partner of the firm. The Hon'l@ejarat High Court noted
that when the concerned partner had confirmed befue Assessing Officer
about his fact of making capital contribution inetfirm and that the said
investment is also reflected in his individual bso&f accounts, then no
addition could be made u/s 68 of the Act. The sleni of Hon’ble Gujarat
High Court is reported in (2018) 89 taxmann.com(&j HC). The SLP of
the revenue against this judgment was dismissedhbyHon’'ble Supreme
Court.

5.17. To sum up, section 68 of the Act provides thany sum found credited
in the year in respect of which the assessee failsxplain the nature and
source shall be assessed as its income of theopgeyear in which the same
was received. In the facts of the present cagd, the nature & source of the
share capital received with premium were fully expéd by the assessee. The
assessee had discharged its onus to prove thatydemeditworthiness and
genuineness of the share applicants. The PAN debaihk account statements,
audited financial statements and Income Tax ackedgvhents were placed
before the Id AO. Accordingly, all the three corahis as required u/s. 68 of
the Act i.e. the identity, creditworthiness and geeness of the transaction
were placed before the Id AO and the onus shiftettie |d AO to disprove the
materials placed before him. Without doing so,atdition made by the Id AO
Is based on conjectures and surmises cannot biiedst In the facts and
circumstances of the case as discussed above ditmadvas warranted under
Section 68 of the Act. Therefore, we do not waninterfere in the impugned
order of Ld. CIT(A) which is confirmed and conseqthg the ground no. 1
raised by the revenue is dismissed.”
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We adopt the above detailed reasoning mutatis mutandis to uphold the
CIT(A)’'s findings under challenge deleting the impugned sec. 68 addition of
unexplained share capital / premium of %¥1,40,00,000/-. The Revenue fails in

its sole substantive grievance.

6. This Revenue’s appeal is dismissed.

Order pronounced in the open court _16/11/2018
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